








36 Manipulating the Law

legal question—whether you should do it at all.”75 In other words, Yoo 
is saying that he just did his job as a lawyer. It was up to the military 
and the CIA to decide what to do with his interpretation of the law. He 
was not making policy, he asserted. He only prepared the legal basis for 
the policy.

Unfortunately, it is not that simple. His statements reflect the same atti-
tude one hears from the personnel and even the top brass at Guantanamo 
and anywhere else in the military: “I am just doing my job. Someone else 
makes the policy.” Similar words were spoken during the Nuremberg 
trials by the Nazi lawyers who provided the legal bases for Nazi war 
crimes and by the military brass who fought on behalf of the Nazis. 
These times are not equivalent to World War II, when over six million 
people were killed. But fewer numbers do not excuse the response, “I 
am only doing my job.” That language should never be the excuse of a 
thoughtful person.

John Yoo’s speaking style is similar to his writing. He uses simple, 
uncomplicated terms that appear seductively reasonable. His smooth, 
even tone draws the audience into accepting his surface premises. He 
can make the unconscionable seem reasonable. It is only when one 
delves deeper into what he is saying or one is familiar with the law he is 
ostensibly interpreting that his errors in legal reasoning and judgment 
become apparent.76

Perhaps inadvertently, Yoo included a revealing statement in his 
March 14, 2003, memo. For some time, there had been indications 
that Michael Chertoff, subsequently the secretary of the Department 
of Homeland Security (DHS), was involved in the drafting or review of 
the torture memos and in reviewing the legality of harsh interrogation 
techniques used in Guantanamo. At his hearing to become secretary 
of Homeland Security in February 2005, Chertoff denied any aware-
ness of the techniques. He told the committee that he was not aware 
of meetings between the FBI and the DOJ’s Criminal Division that 
occurred when he was the head of the Criminal Division—even though 
the meetings were attended by Chertoff’s top deputy, his counsel, and 
two other senior criminal officials. At these meetings, the FBI raised 
questions about the harsh interrogation techniques at Guantanamo. In 
addition to denying knowledge of the meetings, Chertoff claimed that 
he was not informed of any torture practices at Guantanamo, and that 
he was unaware that the interrogation techniques were anything other 
than “kind of plain vanilla.”77

Yoo’s memo undermines Chertoff’s testimony. In writing that the 
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criminal statutes of assault, maiming, and interstate stalking, as well 
as torture statutes, did not apply to the conduct of the military and the 
executive in times of war, Yoo wrote that the Criminal Division of the 
DOJ concurred in his analysis. The person in charge at the time was 
Michael Chertoff. Three months after this torture memo was signed 
and dated, the Senate approved him for a seat on the Court of Appeals 
for the Third Circuit. He resigned from the court on February 15, 2005, 
to become the director of DHS. John Yoo left the government in 2003 
and rejoined the faculty at UC Berkeley School of Law as a tenured 
professor. Jay Bybee was confirmed as a judge on the Ninth Circuit 
Court of Appeals in March 2003. He remains relatively unscathed by 
the release of the memos.

On June 30, 2004, Jack Goldsmith, the new head of the Office of 
Legal Counsel, withdrew the memoranda. In a book he wrote after leav-
ing the OLC, Goldsmith condemned the “extreme conclusion” taken 
in the August 2002 memo regarding the powers of the commander-
in-chief, a conclusion that had “no foundation in prior OLC opinions, 
or in judicial decisions, or in any other source of law.”78 He further 
wrote that the memo “rested on cursory and one-sided legal arguments 
that failed to consider Congress’s competing wartime constitutional 
authorities, or the many Supreme Court decisions potentially in tension 
with the conclusion.” He added, “When one concludes that Congress 
is disabled from controlling the President, and especially when one 
concludes this in secret, respect for separation of powers demands a 
full consideration of competing congressional and judicial prerogatives, 
which was lacking in the interrogation opinions.”

On January 4, 2008, the Human Rights Clinic at Yale Law School, 
along with San Francisco counsel, filed a lawsuit in San Francisco fed-
eral court on behalf of Jose Padilla and his mother against John Yoo. 
(The media were quick to point out that Yoo was a graduate of Yale 
Law School.) The complaint alleged that Yoo’s torture memos pro-
vided much of the legal bases, justifications, and authorizations for the 
government’s violation of Padilla’s constitutional and statutory rights, 
including physical and mental abuse, prolonged sensory deprivation, 
and torture that Padilla suffered while in the naval brig.79
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